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IN THE COURT OF THE DISTRICT JUDGE, :::::::::::::::::::UDALGURI. 

Present : B.K. Sen. 
District Judge, 
Udalguri. 

T.S.(D) No.7/2015. 

  Smti.Kalpana Daimary, 

  W/O- Sri Hara Kanta Daimary, 

  Vill- No.1 Dimakuchi, 

  P.S.- Dimakuchi, 

  Dist-Udalguri, Assam………………................ Petitioner. 

   -Vs- 

  1. Sri Hara Kanta Daimary, 

  S/o- Late Benga Daimary, 

 

  2. Smti. Dwiju Saikia, 

  W/o- Sri Hara Kanta Daimary, 

  Both are R/o-Vill- No.1 Uttar Dimakuchi, 

  P.S.- Dimakuchi, 

  Dist-Udalguri, Assam…………….............… Respondents. 

Appearance : 

For the petitioner : Mr. M.C. Narzary, Advocate. 

For the Respondent : Mr. M. Deka, Advocate. 

 

 Date of argument : 12.7.2016. 

 Date of Judgment : 11.8.2016. 

 

J U D G M E N T 

 

 This petition is filed u/s-13(1) (i-a) of the Hindu Marriage Act,1955, by 

Smti. Kalpana Daimary, praying for dissolution of her marriage with the 

respondent No.1, Sri Hara Kanta Daimary.  
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2.  The case of the petitioner, in brief, is that she was married to 

respondent No.1, Sri Hara Kanta Daimary on 3.4.1995 in accordance with 

religious rites, ceremonies and custom of Hindu Boro Bathou Samaj. After 

marriage both the petitioner and respondent No.1 lived together as husband 

and wife. Within the wedlock they were blessed with a female child (Miss 

Sangita Daimary) and she is now aged about 17 year. Conjugal life was 

peaceful for about 9 years. Thereafter, respondent No.1 started trouble making 

her life miserable. Since 2004, respondent No.1 has been maintaining 

relationship with the respondent No.2, Smti. Dwiju Saikia as his concubine and 

started mental and physical torture upon the petitioner at the ill advice of the 

respondent No.2. That on 16.1.2007 at about 9.30 PM the respondents 

perpetrated physical torture upon the petitioner causing injury on her person 

and ousted her from marital home alongwith her child. She then took shelter in 

the house of her parents. However, on 24.8.2007 she came back alongwith the 

child to marital home to resume conjugal life. But she was again driven out on 

23.9.2007 at about 8.30 AM by the respondents after giving her a thrashing on 

the previous night. Since then the petitioner has been living alone with her 

child.  

3. Being unable to maintain herself she filed petition u/s 125 CrPC, 

registered as MR case No.259/07, before the court of Chief Judicial Magistrate, 

Darrang at Mangaldai and in that case maintenance allowance was granted at 

the rate of Rs.6000/- per month for the maintenance of the petitioner and her 

child. Subsequently, the said case was transferred to the court of Chief Judicial 

Magistrate, Udalguri on account of change of territorial jurisdiction and the 

same is renumbered as MR case No.43/12 u/s 125  CrPC. Respondent No.1 did 

not pay any amount in respect of the above case being ill advised by 

respondent No.2.  

4. In the year,2012, petitioner filed a case u/s 12 of the Protection of 

Women from Domestic Violence Act,2005, registered as Misc case No.21/2012. 

In the aforesaid case, order dated 13.12.2012 was passed directing the 

respondent No.1 to pay Rs.1,00,000/- (Rupees one lac) only as compensation 

and return the “Stridhan”. But the order has not been complied with.  

5. Village “Mel” held on several occasions for reconciliation turned futile 

with the attitude of the respondent No.1. Parents and relatives of the petitioner  
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in one side and the relatives of the respondent No.1 on the other side made 

several efforts for reunion of  the petitioner and the respondent No.1 but to no 

avail with the adverse role played by the respondent No.1.  

6. Last village “Mel” was held  on 5.11.14. In that “Mel” respondent No.1 

refused to resume conjugal life with the petitioner and threatened her with dire 

consequences if she would make any further effort to come back to marital 

home.  

7. It is stated in the petition that the respondent No.1 owns more than 30 

bighas  of agricultural land beside his 25 bighas of land under tea plantation. 

His monthly income comes to Rs.40,000/-.  

8. Under the above facts and circumstances the petitioner filed this suit 

praying for dissolution of her marriage with the respondent No.1 by decree of 

divorce.  

9. Respondent No.1 and 2 filed joint written statement stating, inter-

alia, that there is no cause of action for the suit, that the suit is not 

maintainable, that the allegations of torture upon the petitioner is false. 

Marriage between the petitioner and respondent No.1  is admitted. It is also 

admitted that after the marriage petitioner and the respondent No.1 lived 

together as husband and wife and within the wedlock a female child was born 

to them, now aged 17 years old. It is clearly admitted that the respondent 

No.1  entered into the second marriage with the respondent No.2. It is stated 

that no “Mel” as alleged  by the petitioner was held. Respondent No.1 states 

that the petitioner took Rs. 1,00,000/- from respondent No.1 on 16.9.2013, in 

connection with MR case No.43/12,assuring that she would settle the matter 

amicably in respect of MR No.43/12, MR No.21/12 and CR No.2008/12. That a 

meeting was held on 3.9.13 wherein  Bathou Samaj asked the respondent No.1 

to hand over 15 bighas of tea garden  to the petitioner out of his 29 bighas of 

tea garden and as per said decision  the petitioner has been enjoying  15 

bighas of tea garden by selling tea leaf. Therefore, petitioner has got her own 

income to maintain herself and her daughter. In view of the above respondents 

prays for dismissal of the suit.  

10. Upon the pleadings of the parties this court framed issues which are as 

follows:- 
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(i) Whether the respondent treated the petitioner with cruelty? 

(ii) Whether the petitioner is entitled to get a decree of divorce as prayed 

 for? 

(iii) To what relief(s) the parties are entitled to? 

11. In order to establish its case petitioner side submitted evidence in 

affidavit of three witnesses including the petitioner herself as PW1. PW2 is the 

mother of the PW1. PW.3, Smti. Sonoeswari Boro is the neighbour of the 

petitioner. Respondent side cross-examined the PW.1 and PW.3. Thereafter on 

the subsequent dates the respondent side remained absent without step.  

12. I have heard argument advanced by the learned counsel of the 

petitioner. Respondent side remained absent without step.  

DECISION AND REASONS THEREOF 

Issue No.1 

13.  The petitioner, Smti. Kalpana Daimary, examined herself as PW1. She 

deposed that the marriage between the petitioner and respondent No.1 was 

solemonised as per religious rites, ceremonies and custom of Hindu Boro 

Bathou Samaj which is prevalent in the society of the locality. After marriage 

she lived with her husband, the respondent No.1, as husband and wife and 

within the wedlock they were blessed with a female child. Said female child 

Miss Sangita Daimary is now aged 17 year. In her evidence she narrated how 

she was being tortured by the respondent No.1  at her matrimonial home. She 

stated that her husband entered into marriage with the respondent No.2. Her 

marriage with the respondent No.1 was peaceful for 9 years. Thereafter, 

trouble started in their family relationship. Her husband since 2004 has been 

maintaining relationship with the respondent No.2 as his concubine. It is 

alleged by the PW1 that at the ill advice of the respondent No.2, respondent 

No.1 used to perpetrate torture upon her and ultimately she was driven out of 

the marital home. In her evidence PW1 fully supported her averment made in 

petition. She was cross-examined by the respondent side. But her evidence 

could not be shattered on any material point. In her cross-examination she 

admitted that she received Rs.1 lac from the respondent No.1 being the  arrear 

maintenance allowance out of Rs.5 lacs arrear amount to be paid by the 
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respondent No.1. It is revealed in her cross-examination that she has been 

residing in her own house constructed over her own land. She denied the 

suggestion that her husband did not torture upon her. 

14. PW.3, Soneswari Boro in her evidence supported the evidence of PW1 

and stated about the torture perpetrated upon the PW1 by her husband. In her 

cross-examination this witness stated that her house is situated adjacent to  

the house of the petitioner  intervened by a „Path‟. It is claimed in her cross-

examination that she witnessed the respondent No.1 assaulting the petitioner 

before she was driven out. 

15. PW.2, Smti. Uma Devi is the mother of the PW.1. She was not cross-

examined as the respondent side remained absent without step. 

16. It appears from the evidence of PWs that the marriage between the 

petitioner and respondent No.1 was solemonised on 3.4.95 and within the 

wedlock a female child was born. In the written statement also marriage 

between the petitioner and respondent No.1 is admitted. It is also admitted in 

the written statement that the respondent No.1 married the respondent No.2 

and have been living with her as husband and wife. PW1 in her evidence fully 

supported her averments made in her petition. PW2 and PW3 corroborated the 

evidence of PW.1 on all material points. I find nothing to disbelieve the 

evidence of PWs. Entering into second marriage with another woman during 

the subsistence of the first marriage itself amounts to cruelty to a legally 

wedded wife. Evidence on record indicates that the petitioner was subjected to 

torture at her matrimonial home. Marriage between the parties appears to 

have been irretrievably broken down with no chance of reunion. From the 

evidence on record it comes out that the respondent No.1 treated the 

petitioner with cruelty. This issue is, therefore, answered in affirmative and 

decided in favour of the petitioner. 

ISSUE No. 2 & 3 

17.  In view of the findings arrived at in issue No.1, the petitioner is entitled 

to get decree of divorce as prayed for. 



 6 

18. In the petition praying for dissolution of marriage between the 

petitioner and respondent No.1, the petitioner made a prayer for granting Rs.5 

lacs as permanent alimony. 

19. Section 25 of the Hindu Marriage Act,1955 empowers the court to grant 

permanent alimony and maintenance. Any Court exercising jurisdiction  under 

Section 25 of the Hindu Marriage Act may, at the time of passing any decree or 

at any time subsequent thereto, on application made to it for the purpose by 

either the wife or the husband, as the case may be, order that the respondent 

shall pay to the applicant for her or his maintenance and support such gross 

sum or such monthly or periodical sum for a term not exceeding the life of the 

applicant as, having regard to the respondent‟s own income and other 

property, if any, the income and other property of the applicant, the conduct of 

the parties and  other circumstances of the case, it may seem to the court to 

be just. 

20. In the present case petitioner (PW1) stated that the respondent No.1  

is the owner of 25 Bighas of tea garden and 30 Bighas of agricultural land and 

his monthly income comes to more than Rs.40,000/-. She (PW1) denied the 

suggestion that the respondent No.1  recorded 14 bighas of land in her name. 

She asserted that she owns 14 Bighas of land which is her own property. It is 

mentioned in the written statement that out of 29 Bighas of tea garden, 15 

Bighas of tea garden was handed over to the petitioner and the petitioner 

earns selling tea leaf produced thereon. No document has been produced  by 

the respondent No.1  in favour of his claim that 15 Bighas  of the tea garden 

was handed over to the petitioner. Admittedly the petitioner is now residing 

separately with her minor child. Petitioner  revealed in her cross-examination 

that she owns 14 Bighas of land of her own and the same stands in her name. 

Therefore, it comes out that the petitioner has got some income of her own 

derived from her own landed property. But such income may not be sufficient 

for maintenance of herself and her child. 

21. Having regard to the income of the petitioner and the respondent No.1,  

their social status and minimum day to day requirement of the petitioner, I am 

of the considered opinion that it would be just and proper if  a sum of 
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Rs.2,00,000/- (Rupees two lakhs) only is granted as permanent alimony in 

favour of the petitioner. Respondent No.1 is accordingly directed to pay to the 

petitioner a sum of Rs.2,00,000/- (Rupees two lakhs) only as permanent 

alimony. The said amount shall be deposited by way of bank draft before this 

court within a period of 4 months to be handed over to the petitioner. Both the 

issues stands decided in favour of the petitioner.  

Order 

22. In the result, the marriage between the petitioner, Smti. Kalpana 

Daimary and respondent No.1, Sri Hara Kanta Daimary is hereby dissolved by a 

decree of divorce as prayed for. 

23. Let a decree be prepared accordingly.  

24. This suit stands disposed of.  

 Given under my hand and seal of this curt on this the 11th    day of 

August,2016. 

 

(B.K.Sen) 
District Judge, 

Udalguri. 
Dictated and corrected by me 

 

   (B.K.Sen) 
District Judge, 

             Udalguri. 

 

 

 


